REQUEST FOR ATTORNEY’S FEES AND COSTS PURSUANT TO GOVERNMENT CODE §800 AND CODE OF CIVIL PROCEDURE §1095.5
Government Code §800, Costs of Suit Challenging Administrative Action, provides:
In any civil action to appeal or review the award, finding, or other determination of any administrative proceeding under this code or under any other provision of state law, except actions resulting from actions of the State Board of Control, where it is shown that the award, finding, or other determination of the proceeding was the result of arbitrary or capricious action or conduct by a public entity or an officer thereof in his or her official capacity, the complainant if he or she prevails in the civil action may collect reasonable attorney’s fees, computed at one hundred dollars ($100) per hour, but not to exceed seven-thousand, five-hundred dollars ($7,500), where he or she is personally obligated to pay the fees, from the public entity, in addition to any other relief granted or other costs awarded.
Gov’t Code §800 is clearly applicable because: (1) this is a civil action, appealing a determination of an administrative proceeding (order of revocation); (2) the ruling of the Department of Motor Vehicles (hereinafter “Department”) was arbitrary and capricious; (3) Petitioner should prevail on the merits; and (4) Petitioner is personally obligated to pay the fees incurred for this Petition.
Numerous cases have attempted to define “arbitrary and capricious.” In Madonna v. County of San Luis Obispo (1974) 39 Cal.App.3d 57, the Court noted that: 
The phrase arbitrary or capricious has no precise meaning, and the code does not undertake to define it. But, conduct not supported by a fair or substantial reason may be categorized as arbitrary or capricious. [Citations.] The Courts often characterize unsubstantiated determinations as arbitrary. [Citations.]
In Plumbing, etc. v. Quillin (1976) 64 Cal.App.3d 215, the Court defined arbitrary and capricious thusly: “The phrase arbitrary or capricious encompasses conduct not supported by a fair or substantial reason [Citations.], stubborn insistence on following an unauthorized course of action [Citations.], and a bad faith legal dispute. [Citations.]”
Here, the Department’s finding embodies the arbitrary and capricious standard the legislature and courts work valiantly to guard against. The Department’s interpretation of the statute under which it revoked Petitioner’s licenses (Veh. Code §13350(a)(2)) goes against the laws as laid down by the legislature and courts. It is apparent that the Department of Motor Vehicles revoked Petitioner Doe’s licenses knowing that the only check on its behavior is expensive and complicated appellate litigation and knowing that most individuals can neither afford nor comprehend these appeals. This arbitrary and capricious behavior, flouting Petitioner’s constitutional rights, must be rectified by this Court. Furthermore, Respondent’s stubborn insistence of behaving in an arbitrary and capricious manner warrants payment of attorney fees to Petitioner who should not bear the cost and expense of prosecuting this Petition.
In Santos v. DMV (1992) 5 Cal.App.4th 537, 550-551, [Citations omitted], the Court considered the Department’s continued pursuit to enforce the suspension entered against the licensee to be arbitrary and capricious, stating:
Here, the Department suspended respondent’s driver’s license without sufficient proof of the facts justifying the suspension, then insisted on pursuing its case against her in the face of evidence highlighting the weakness of its proof without supplying easily obtainable missing information. We cannot find the [trial court’s] award of attorneys fees an abuse of discretion. Id. at 551.
Here, as in Santos, the conduct of the Department is arbitrary and capricious. There is no argument the Department can credibly assert to justify its action in this case, as the case law clearly indicates that Petitioner’s actions did not constitute commission of a felony in which a motor vehicle was used.  Accordingly, Petitioner is entitled to attorney’s fees. Finally, Petitioner is entitled to costs as the prevailing party. (Code of Civil Procedure section 1095.5, subdivision (a).)
As the result of Respondent’s action, Petitioner was required to employ attorneys to prosecute this Petition and is personally obligated to pay attorney’s fees and costs incurred herein. Respondent’s action was without legal authority, lacked any basis in law or fact, was not supported by the evidence, and was arbitrary and capricious as more fully argued in the Points and Authorities contemporaneously filed herewith. The action was, therefore, both arbitrary and capricious under the provisions of Gov. Code §800, and Petitioner requests this Court to award attorneys fees for the cost of prosecuting this Petition.
To assist the court in calculating attorney’s fees, counsel for Petitioner proffers that he has experience appealing Administrative Findings with the Superior Court, and anticipates that the total time expended in the preparation and prosecution of the instant Petition will be from four (4) to six (6) hours. 
The costs and filing fees associated with the Petition are $560.00. (See Memorandum of Costs (Summary), attached)
Included in the costs figure are eight (8) hours of paralegal fees at the market rate of $50.00 per hour, for a total of $400.00.  (See Exhibit A, Declaration Re: Paralegal Fees.)
For the reasons explained below, paralegal fees should be awarded in this case at market rates.  
The U.S. Supreme Court held that in setting a reasonable attorney's fee under 28 U.S.C 1988, a legal fee may include a charge for legal assistant services at market rates rather than actual cost to the attorneys. (Missouri v. Jenkins (1989) 491 U.S. 274.)

An award of attorney fees that did not compensate for paralegal service time would not fully compensate the attorney.   They further examined the legislative intent of attorney fee statutes and found considerable case history to support the concept that the generic term Attorney fees was intended to encompass paralegal fees, where the prevailing practice is to separately bill a client for paralegal service time. (Guinn v. Dotson (1994) 23 Cal.App.4th 262.)

Recently, the U.S. Supreme Court held that paralegal fees are recoverable at market rates, rather than at the rate the attorney actually paid the paralegal for performing the work. (Richlin Security Service v. Chertoff  (2008) 553 U.S. ___ .)

In addition, several California cases have held that the legislative intent of the state’s various attorney fees statutes was meant to encompass paralegal fees.   (See Guinn v. Dotson (1994) 23 Cal.App.4th 262; Beach Colony II. v. California Coastal Com. (1985) 166 Cal.App.3d 106; Citizens Against Rent Control v. City of Berkeley (1986) 181 Cal.App.3d 213; County of San Luis Obispo v. Abalone Alliance (1986) 178 Cal.App.3d 848; Margolin v. Regional Planning Com. (1982) 134 Cal.App.3d 999; River Valley Preservation Project v. Metropolitan Transit Development Bd. (1995) 37 Cal.App.4th 154; Salton Bay Marina. Inc. v. Imperial Irrigation Dist. (1985) 172 Cal.App.3d 914; and Sundance v. Municipal Court (1987) 192 Cal.App.3d 268.)

Therefore, attorney’s fees should be awarded in this matter pursuant to Government Code §800 and Code of Civil Procedure §1095.5(a).  Furthermore, paralegal fees should also be awarded pursuant to the case law cited above.
Note: Start a separate document for each declaration 
DECLARATION OF PARALEGAL JOHN SMITH RE: PARALEGAL FEES

I, John Smith, declare:

            1.  I am a freelance paralegal whose principal place of business is located in Santa Rosa, California.  


2.  I have personal knowledge of each fact stated herein, and can testify competently as a witness thereto. 

            3.  I have contracted with Dewey Cheatam, the attorney for the Petitioner in this action, John Doe, to assist him in researching and drafting the documents associated with the petition for writ of mandate on file in the above-entitled action.  


4.  The work I performed consisted of substantive tasks which otherwise would have been performed by an attorney.


5.  This work was supervised by Attorney Dewey Cheatham.


6.  I spent a total of eight (8) hours assisting attorney Cheatham in researching and preparing the petition and related documents.  My hourly rate is $50.00, and therefore the amount expended to the attorney for the Petitioner totals $400.00.  



7.  This hourly rate is commensurate with reasonable community standards (market rate) for charges by this category of personnel. 

8.   I am in compliance with the minimum education and mandatory continuing legal education requirements for paralegals as set forth in California Business & Professions Code §6450 et.seq.  

            I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

            Executed this _____ day of _________________, 2008, at Santa Rosa, California. 







________________________________







John Smith







Paralegal for Attorney Dewey Cheatham
DECLARATION OF ATTORNEY DEWEY CHEATHAM RE: PARALEGAL FEES


I, Dewey Cheatham, declare:

            1.  I am an attorney licensed to practice in the state of California whose principal place of business is located in Santa Rosa, California.  


2.  I have personal knowledge of each fact stated herein, and can testify competently as a witness thereto. 

            3.  I have contracted with paralegal John Smith to assist me in researching and drafting the documents associated with the petition for writ of mandate on file in the above-entitled action.  


4.  The work performed by paralegal Smith consisted of substantive tasks which otherwise would have been performed by an attorney.


5.  I spent a total of four to six hours supervising the preparation of the petition and related documents by paralegal Smith.


6.  Paralegal Smith spent eight hours researching and preparing the petition.  


7.  Paralegal Smith was compensated by me at the hourly rate of $50.00, and therefore the amount paid to paralegal Smith for the preparation of this petition totaled $400.00.  



8.  This hourly rate is commensurate with reasonable community 
standards (market rate) for charges by this category of personnel. 

9.   I am informed and believe upon documentation presented to me by Paralegal Smith that he is in compliance with the minimum education and mandatory continuing legal education requirements for paralegals as set forth in California Business & Professions Code §6450 et.seq.  

            I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

            Executed this _____ day of _________________, 2008, at Santa Rosa, California. 







________________________________







Dewey Cheatham







Attorney for Petitioner
